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2. The applicant shall indicate in specific detail the location of such solicitation,
together with the hours thereof, not to exceed twenty-four (24) hours in any forty-
eight (48) consecutive hour period.

3. The applicant shall provide:

a. An indemnification and hold harmless agreement in favor of the
municipality in a form satisfactory to the municipal attorney;

b. A certificate of insurance listing the municipality as an additional
insured in the amount of +-miltien five hundred thousand dollars
($500,000).

4. The Municipal Risk Manager shall review the application to determine if
insurance additional to that required in subsection 24.45.020.A.3.b is required,
based on the risk of the activity.

5. No person under the age of sixteen (16) years shall participate in any
solicitation in the right-of-way pursuant to a permit granted under this section.

6. All solicitation shall occur during daylight hours only.

The traffic engineer may decline to issue subsequent permits to any individual or
group violating the parameters of a previously issued permit or violating any
requirements of this section, any other municipal ordinance or state statute.

During active solicitation, at least one solicitor at each location shall be in
possession of a copy of the authorizing permit and shall display the copy to any
law enforcement officer upon request. All solicitors shall possess picture
identification and wear a high visibility safety vest.

Permits issued pursuant to this section shall be for a specific time period not to
exceed twenty-four (24) hours in any forty-eight (48) consecutive hour period.

No individual or group shall be granted more than two permits per calendar year.

For purposes of this section only, the term “right-of-way” shall be deemed to
include all portions of any public roadway normally available for use by motor
vehicles and all medians or traffic islands within such roadways, and shall include
up to 2 feet of the area adjacent to the roadway. This section does not apply to
State streets and highways subject to AS 19.25.075-180.

AS AMENDED 05/13/03
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of literature prohibited.

1 on any part of the right-of-way of any highway or street located
ality for the purpose of distributing any printed or written
pants of any vehicle.

t-of-way without a valid permit issued pursuant to this section
a fine not exceeding fifty dollars ($50.00) for a first offense and
llars ($250.00) for a second or subsequent offense.

) of this chapter to State law.

shall be interpreted as authorizing an activity that would conflict
za statutes sections 19.25.075-19.25.180.

s shall become effective immediately upon its passage and

) by the Anchorage Assembly this dayof

Chair
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MEMORANDUM

Date: June 25, 2001

Board of County Commissioners

From: Rebecca M. Kert, Assistant County Attorney /Q/nw

Request by the Muscular Dystrophy Association to
allow for solicitation on county roads.

kb kdtdtdbdthktdiddiceRidirdid **********i****t****ﬁ*ﬁ**

At the June 20, 2001, Board of County Commissioners” Meeting, a representative from the
Muscular Dystrophy Association (“MDA”) appeared at Public Comment, and requested the
Board to either issue a temporary permit 1o the MDA to allow it 1o solcit on county roads in
unincarporated Hillsborough County, or to amend the solicitation ordinance to allow for such
a permit The Board asked the County Administratar and the County Atlomey to review this
request and report back to the Board at the Land Use Meeting on June 26, 2001.

On June 22, 2001, the MDA sent materials to the office of the County Attorney to assist in
this review. The materials included 3 fact sheet an the MDA and the fire fighter/MDA
history, endorsement letters, safety procedures for solicitation, a statement of the
responsibilities of the fire fighters, and a copy of their insurance certificate, (see attached).

ORDINANCE 91-24: Prohibition of Distribution and Solicitation ou County Roads
”_—'%

Hillsborough County Ordinance 91-24 regulates solicitation on county roads in
unincorporated Hilisborough Cauaty. The Ordinance prohibits any persan from displaying
advertising, distributing mmterial, or soliciting any contributicns from the occupant of a moter
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vehicle.! The Ordinance also prohibﬂs distributing marerial or soliciting conm‘uuuons from
within four feet of the edge of 2 road ?

Notably, this restriction only applies to county roads in the unincorporated area of the Cov.mty
and thus does not apply within the City of Tampa or on state or federal roads in the
unincorporated area. Examples of some of the roads where the Ordinance does not apply are
Stare Road 60, Dale Mabry Highway, and Hillshorough Avenue. Attached is 3 list of non-
county roads within anincorporated Hillsborough County where salicitation is oot prohibited.

In the Ordinance, the Board made a finding that the complete prohibition was the Ieast
restrictive means necessary to prevent the harms 1d.=nnﬁed m the Ordinance and protect

public health, safety and welfar=s.

The stated purpased of Ordinance 91-24 is to
protect the health, safety and general welfare of the citizens of Hillshorough
County, to assure the free, orderly, undistupted movermnent of motorized
vehicles on Hillsborough County roads, promote gaffic safety, and provide for
safety iu the interest of both occupants of motorized vehicles located on
Hillsborough County roads and distributors and solicitors. H.C. Ordinance 91-
24, Section 2.

The Board made several findings, including that the acts prohibited in the Ordinance created
a public safety hazard, that the activities impeded the normal, orderly and safe flow of traffic,
that the State had issued 714,647 decals for passenger vehicles in Hillsborongh County in the
previous one year period, and that in 1990, the Metropolitan Planning Organization
determined that over 29%:of the major arterial roads in Hillsborough County carried more
traffic than they were designed to handle.

At the public hearing for the adoption of Ordinance 91-24, the Board heard fom
Tepresentatives from the Hillsborough County Sheriff’s Office. The deputies presented
testimmony that the prohibited acts caused distractions to motorists, unsafe pedestrian
movement within fravel lanes, and sudden stoppage or slow-down of traffic. The deputies
also testifed that in 1990 there were 178 traffic fatalities and 15,500 traffic accidents that
were investigated in the uriincorporated area of Hillsborough County. At public comment

' *No person shall be upon or go Upan any road for the purpose of displaying advertising of amy ¥ind or
distriburing materials ot goods or soliciting business or charimble contzibutions of auy kind from the ecciipant of
any matarized vehicle located an public raads of Hillshorough Comnty.™ H.C. Ordinance 91-24, Section 5(1).

2 “No persop shall be within four (4) feet of the edge of the road for the purpose of distriburing materials or
goods or soliciting business or charitable conmibutians of any kind from the occtpant of any motorized vebicle
located on public roads of Hillsborough County.” H.C. Ordinance 91-24, Section 5(2)

VWCTYCTRISYS\CATTY\GROUPS\F UBL\KERTR\MEMOQS&S,£=
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scveral citizens spoke in suppart and opposition, Tepresenting charities, vendars, and citizens,
Specifically, a representative from the MDA spoke in opposition to the Ordinance,

LEGAL CHALLENGE TO ORDINANCE §1-24

In 1992, two members of the International Society for Krishna Consciousness, Inc. sued
Hillsborough County in federal court, challenging the canstitutionality of Ordinance 91-24.
Nelson v. Hillsborough Cotunty, Case No. 92-1709-CIV. The federal court upheld the
Ordinance because it found the **Ordinance serves the significant governmental interest of
‘protecting the public safety and ensuring the orderly flow of traffic by restricting interactions
between individuals and motor vehicles on roads open to traffic.” (Nelson v. Hillsborough
County, Final Order).

Morcover, the federal court found the Ordinance narrowly tailored to this interest. Finally,
the federal cowxrt found that Ordinance 91-24 left open ample alternative chaanels of
communication, noting that the Ordinance does not restrict distribution to and solicitation
from pedestrians, door-to-door canvassing, telephone solicitarions or direct mail. The federal
court also recognized that the Ordinance does not apply to streets in the City of Tampa, and
streets closed to waffic.

When an ardinance regulates speech in a gaditional public forum, a court would review such
an ordinance under a sictscrutiny level of review. To be upheld, the ordinance would have
to be directed to a compelling government interest and farrowly tailored to address the
govemment’s interest. Strict scrutiny is a very high standard of review, and very few
ordinances are found constitutional if subject to this level of review. '

However, if an ordinance regulates speech in a traditional public forum, but is content-
neutral, the regulatiop, will be upheld if it serves a significant government interest, is narrowly
tailored, and allows for ample alternative channels of communication. Ward v, Rock Against
Racism, 491 U_S. 781, 791 (1989)(cites omitted ) An ordinance is content neutral if it does
not make distinctions based on the content of the expression. Because Ordinance 91-24 is a
complete ban with no distinctions based on the coutent of the expression, Ordinance 91-24
was found to be content neutral when it was challenged in federa] court.

SPECIAL EXCEPTION

3 See Special Programs. log, v, Courter, 923 F.Supp. 851, 854 (USDC Va. 1596)("Tn order o pass swriet
scrutiny, the starute must be parrowly @ilored to address a compelling government interest. As onc might

expect, few statutes can withsrand this test.™)
\\CT?CTRJBYS\CATWROUPS\PUBL\KERTR\MEMOQ%D&}:
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One of the requests the MDA made to the Board was to consider granting the MDA & special
exception for a temporary permit to allow them to conduct a fundraising operation.
Ordinance 91-24 does not provide for special exceptions or variances to an individual group,
Any special exception could be subject to constitudonal challenges. A count may find such
cxceptions to be conteni-based, and therefore raise the level of scrutiny of the Ordinance to
“strict scrutiny.” If the Ordinance were interpreted to allow for such exceptions, the
Ordinance may also be in viclation of the First Amendment for allowing such cxceptions
with “unbridled discretion,” or with no set standazds. Morsover, such a special exception may
be a viclation of the Equal Protection Clause, as an uncohstitutional legislative classification.

AMENDMENT TO ORDINANCE 91-24

In the alteriarive, the Muscular Dystrophy Association has asked the County to amend:
Ordinance 91-24, to allow them to conduct their fund drive. The Board could amend the
Ordinance iz thres ways.

First, the Board could remove the prohibition of solicitation fom the Ordinance, thus
allowing for all solicitation. However, as the purpose of the ordinance is to promote public
safety, the removal of the prohibition of solicitation would nat further that purpose.

Second, the Board could amend the Ordinance to provide for an exemption. The Muscular
Dystrophy Association has suggested two possible exemptions (see attached.) One would
provide an exemption for “sworn public safety officers...[soliciting] contributions for a
charitable project officiallyiadopted by their bargaining agents.” The other, sirnilar,
exemption is for “a firefighter or 2 volmteer firefighter soliciting donations far a charitable
program.” '

Facially, such exemptions appear to be based on the government’s significant interest in
waffic safety, and not on the content of the spesch. However, any legislative classification
that impinpes upon the exercise of one's First Amendment rights may be subject to strict
scrutimy.* No case law directly reviews this proposed langusge. However, as it is
unconstitutional for the County to favor one kind of speech over another, it may be
unconstitutional for the County to delegate this ability to 2 single group, like public safety
officers. That is, unless all:groups were able to use public safety officers or firefighters to
solicit, such an ¢exemption may be seen as content based.

Third, the Board could create a permitting process, which would require that an applicant met
certain criteria for the issuiance of a permit. Such 2 permitting process would need to establish
clear criteria, as well as designate an enrity to receive and review the applications, and issue

¢ Spesial Prosrams, Tng. v. Couger, 923 F.Supp. 851, 855 (USDC E.D. Va. 1996),

WTYCTRISYS\CATINGROUPS\WPUBL\KERTRM EMO\'.'&SDS.A%:
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the permits. Any penmitting or licensing scheme would have to be Written to ensure that any
criteria for the permit was content neutral, aimed at a significant government interest and
narrowly tailored. In addition, a court would review a licensing scheme to ensure that it
contained reascnable time limits on the decision maker, and that'it did not allow for
“unhridled discretion” of the decision maker.®

Some requirements which have been imposed by other local governments include requiring
insurance or & bond, requiring an approved traffic plan, limitations on the age of participants,
and requircments of colored and reflective clothing. Again, each requiremenr must be
narrowly tailored to the significant governmental interest of traffic safety, Further, my
requirement which allowed for discretion on the issuance of the permit could be found o be
an unconsttutional prior restraint. B N

As mentioned above, attached is the safety procedures for the MDA’s fund raiser. These
procedures include requirements that only sworm safety officials participate, restrictions on
age, requirements far reflective vests, requirements that collections take place during daylight
hours and at intersections, and that vehicles with banners and lights be at all intersections to
provide natice to vehicles. These requirements are designed to promote safety during the
fund raiser.

However, some courts have found that solicitation in the roadway cannot be made safe
CON ON

In summary, Hillsberough Counry Ordinance 91-24 currently prohibits solicitation
only ¢n county roads, and does got prohibit solicitation on roads located in the City of
Tampa, or on state or federal roads. This Ordinance was upheld in federal court in 1592
because it did not contain any exceptions, and it is unlikely that 2 court would uphold the

granting of a specijal exception.

OPTIONS FOR THE MDA:

1. The MDA may conduct the fund raising activities on roads located in the City
of Tampa, and on state and federal roads in the County.

2. The MDA may request 2 special exemption to Ordinance 91-24 from the
Board. This option is pgt recommended. The Ordinance does not contein any

s American Charities v, Pinollas Countv, 32 F.Supp.2d 1308, 1325-6 (USDC, MLD. Fla. 1998).

“Sec e Krishaa Consci s ity of Baton Rouge, 876 F.2d 494, 498 (5
Cir. 1989): ACORN v, City of Phoenix, 798 F.2d 1260, 1270 (9" Cx. 1986).

WCTYCTRISYS\CATTNAROUPS\PUB L\KEKTI\MEHO\:ML
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procedure for granting a special exemption and the granting of a special
excraption would bz found unconstitutional.

3. The MDA may request the Board to amend the Ordinance to remove the
section which bans soli¢itation. This option is not recommended unless the
Board makes a finding that the prohibition on solicitation no longer furthers
the governmental interest of public safety.

4. The MDA may request the Board to amend the Ordinance to create 2
permitting process, with requirements narrowly tailered to the significant

-govemnment interest of public safety an county roads. The permitting process -
would have to be equally available to all groups, and could not be limited to
only charitable organizations. The Ordinance could include several of the
'safety requirements recommended by the MDA, such as restrictions on the age
of participants, requirements for reflestive vests, requirements for insurance
and that collections take place during daylight hours and at intersections. The
permitting process could include requirements for some type of safety training
for participants. However, it 1s not recommended to exempt only public safety
officials from the prohibitions in the Ordinance, becanse this may
unconstitutionally vest one group with the ability to choose who may
fundraise on county roads. As there would be no way to ensurs that the public
safety officials did not choose the individual or groups they agree to solicit for
on the basis of content, this may be unconstitutional.

ce: Emeline Acton, County Attorney
James J, Porter, Chief, Assistant Counrty Attorney
Pamgela Blackburn, Muscular Dystrophy Assaciation

WCTYCTRISYS\CATTY\GROUPS\PUR L\&ERTR\MEMO\Z“U!.&:



