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ANCHORAGE, ALASKA
AO NO. 2003-57(S-1)

IAN ORDINANCE OF THE ANCHORAGE MUNICIPAL ASSEMBLY ENACTING A NEW
ICHAPTER 24.45 ESTABLISHING PUBLIC SAFETY REQUIREMENTS FOR SOLICITING
BUSINESS OR CONTRIBUTIONS AND PROHIBITING THE DISTRIBUTION OF
IllTERATURE FROM WITHIN STREET OR HIGHWAY RIGHTS-OF-WAY.
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[HE ANCHORAGE ASSEMBLY ORDAINS

Section 1. That Anchorage Municipal Code Title 24 is amended by enactment of a new
Chapter 24.45 to read as follows:

Chapter 24.45 PUBLIC SAFETY REQUIREMENTS FOR SOLICITING
BUSINESS OR CONTRIBUTIONS FROM WITffiN STREET
OR HIGHWAY RIGHTS-OF-WAY.

24.45.010 Solicitations Prohibited.

A It is unlawful for any person to enter upon any part of the right-of way of any public
street or highway in t11e municipality for the purpose of directing, diverting, enticing,
or inducing any motorist into any place of business or faT the purpose of hawking,
touting, soliciting, or for t11e purpose of soliciting or collecting contributions for any
person or organization or advertising for any place of business by handbill, word of
mouth, signal, portable sign, or any other media delivered, addressed, or directed to
any motorist upon such street or highway.

24.45.020 Permit Reg uiremen ts.

A. However, notwithstanding the above, a permit for an activity prohibited by
AMC 24.45.010 on the right-ofway shall be issued by the traffic engineer, provided
the applicant meets tile following criteria:

1. The applicant shall provide a plan for review and comment by the traffic
engineer, which plan will maximize the safety of the applicant's representatives. as
well as the motoring public. at the locations where the solicitation win take place.
The applicant shall pay a pennit fee in the amount of $1 00 to the municipality. The
traffic engineer may impose reasonable safety requirements.
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2. The applicant shall indicate in specific detail the location of such solicitation,
together with the hours thereof, not to exceed twenty-four (24) hours in any forty-
eight (48) consecutive hour period.

3. The applicant shall provide:

a. An indemnification and hold harmless agreement in favor of the
municipality in a form satisfactory to the municipal attorney;

b. A certificate of insurance listing the municipality as an additional
insured in the amount of I millieB five hundred thousand dollars
($500,000).

4. The Municipal Risk Manager shall review the application to detennine if
insurance additional to that required in subsection 24.45.020.A.3.b is required,
based on the ri§k of the activity.

5. No person under the age of sixteen (16) years shall participate in any
solicitation in the right-of-way pursuant to a permit granted under this section.

All solicitation shall occur during daylight hours only.6.

The traffic engineer may decline to issue subsequent permits to any individual or
group violating the parameters of a previously issued pennit or violating any
requirements of this section, any other municipal ordinance or state statute.

B.

During active solicitation, at least one solicitor at each location shall be in
possession of a copy of the authorizing permit and shall display the copy to any
law enforcement officer upon request. All solicitors shall possess picture
identification and wear a high visibility safety vest.

c.

Permits issued pursuant to this section shall be for a specific time period not to
exceed twenty-four (24) hours in any forty-eight (48) consecutive hour period.

D.

No individual or group shall be granted more than two permits per calendar year.B.

For purposes of this section only, the teml "right-of-way" shall be deemed to
include all portions of any public roadway nomlally available for use by motor
vehicles and all medians or traffic islands within such roadways, and shall include
up to ~feet of the area adjacent to the roadway. This section does not apply to
State streets and highways subject to AS 19.25.075-180.

F.

AS AMENDED 05/13/03
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24.45.030 Distribution of literature Rrohibited.

A. No person shall stand on any part of the right-of-way of any highway or street located
within the municipality for the purpose of distributing any printed or written
literature to the occupants of any vehicle.

24.45.040 Penal!"! .

A, Soliciting in the right-of-way without a valid pennit issued pursuant to this section
shall be punished by a fine not exceeding fifty doI1ars ($50.00) for a first offense and
two hundred fifty dollars ($250.00) for a second or subsequent offense.

24.45.050 Relationshin of this chanter to State la\v.

No provision of this chapter shall be interpreted as authorizing an activity that would conflict
with the provisions of Alaska statutes sections 19.25.075-19.25.180.

I Section 2:
~pproval.

This ordinance shall become effective immediately upon its passage and

PASSED AND APPROVED by the Anchorage Assembly this .dayof
rzO03

Chair

MunicipaJ Clerk
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MEMOR AND-U~M

Date: June 25.. 2001

Board of County CommissiQners

From:

Request by the MuscularDy strophy Association to
allow for solicitation on county roads.

******~**..**.**.+.******.*T***'*'*.*..***.*.**..*.

At the June 20~ 2001, Bow of County COtmaissioners' Meeting. a rcpresentative nom thc
M~cular Dystrophy Association ~A j app~ at Public Comment, and rcqucstcd the
Board to either issue a teznpoI"ary p=mit to thc MDA to allow it to solicit on counrj roads in
tmincaIpOIG%:ed Hillsbcrcugb County, or to amend the solicitation otdinance to allow for Such
a petmit The Boatd ask=i: the CoUnty AdminiS'a'aIOr and thc COUnt)' Attom~y to review this
request and report b~k to the Board at the Land Use Meeting on June 26, 200 1.

On June 22~ 2001. the MDA sent materials to the office of tb.e CQUIlty Attorney to assist in
this .reriew. The materials included a fact sheet an the MDA aDd the me fightcr/MDA
history. endorsement l~. safety procedures for solicitation. a sta~ent of the
~onsibilities of the :fire :fight~. and a copy of their insurance c=rtificatc. (see attached).

HillsboIOUgh Cormty Ordinance 91-24 regulates solicitation on county roads in
lmincorpora.ted Hillsborough County. The Ordinance prohibits any perso.c &om displaying
advertis~ ~~"b ~ing. matori~~_o r- ~~~~~~~ OQn~~~Q~~ ~~m ~-~~~p~ ~f~~o_~r

SENT ~V;. COUNTY ATTORNEY'S OFFIo:'.'1..:-.,0""'.'.-' - ...
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vehicle. I The QrrI--.iI:Ia.t!.t;e also prohibits distributing m~ or soU citing contn"butiom ftom
within four feet of tile edge of a. road. %

Notably, this restricnon only applies in county roads in the uninCorporated atea ~fthe Co\mty,
and thus docS not apply within the City of Tampa or on state or ~cra1 roads in the
tmin~onted aIC8- Examples of some of the roads where the Ordinance dod not apply are
State Road 60. Dale Mabry Highway. and Hillsborough Avenue. ~1L~ is a list cfnon-
county raw within 'aDiIlCC1porated Hinsbol'Dugh Couniy where soIicitanon is not prohJDited.

In ~ Ordjn~ the Board ~ a finding that thc complctc prom"biuon was fhc least
~ctive means n~essaryto prcYent the ha.m1s id.canfied in the Ordinanc:e and protect
publichca1~ safety and~.

The stated purposcd of~~~e 91-24 is to
protcct The h~tb, safety and general welfare of the citi2=n$ oIHillsborough
CC1D1ty, to assure th~ ftee. orderly, undisnlpted movement of motorized
vemc;lcs on H1llsborcu,gb County roads, promote tra:ffic safety. and pto:vide for
safety in the interest afboth oc;cupants of matoriz~d vehicles loca.ted. on
HillsboroUgh County mads and distn"butors and solicitom. B.c. Qrrl~~e 91-
24. Section 2..

The Board made sevcral findings, including that the acts prohibited in the ~I:!e ~ted
a public safety hazard, that the activities impeded thc normal, orderly and safe flow af1ra.ffic,
that the Statc had issued n 4,647 ~s far pas.scnger vebiclca in HillsboIOggi1 Co1m.ty in the
prcv1.aus one year period. and tbat in 1990, the Metropolitan Plmaing OrgaDizalion
detcrmined that over 29%,of the major artcrial IQads in Hillsbarough County caIried more
Traffic than thcy wac dcsi~ed to ha:DdIc-.

At the public hearing for the adoption of OrdiJrance 91-24. thc Board hcatd :a:om
repr~ves ftom the Hillsbo~ush County Sheriff's Officc- The deputi~ presented
testimony that the prohibited acts caused di~tioIls to motoristS, unsafe p~~tria.u
movemClJl 'VIiIbin ttaycllanes. and suddcn stoppage or slow-doWD of~c. the dcputies
also testified that in 1990 i'there Were 17& tnffic fatalities and 15,500 tt"a.:fEc accidentS that
we~ investi~ in thc 1mincotporated arca ofHillsborough County. At public comment

I "No peDOU shall beupoc or '0 UpaD. my rvad for fbe PlJZpo.sc of displaying advertismg ot 3Z1"f ~ ~

di1b:ib~ ~~ or loc.i!I.x -licid:uS bwia.~ or cbarir.able COatribu-tioDS ofauy kiud fzom tb.c OCG~ of
any molanz=d vchicle 1~ CD. public ~ds ofHillabolQugh Ca1mty.~ H.c. Ordmmce 91-24. Section 5(1).
~""No pCt50Q s11a11 &e vithiD. ftrf.Ir (4) feet of t.b~ edi~ of the Mad for the p1A-pose of distdbmiDg matcriah or
goods ar SO~I business or. ~le cana1~tiam af my ~ fi:'am tb~ 0CCUpaAt of' JlI.y motorized vehicle
locakd aD-public roads ofRi1Jsborougn CO~.." H.c. Ord.man~= .91-24. S~D 5(2).

~~y~ ~1.JPS\PLmL\KE:R.~~ ~I~~~~
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several citizens spoke in support and opposition, reprcsen'ling charincs, vcndoxs1 ~d citizens,
Spa::iticaIly. a °represcntative ttam the MDA spoke in opposition to the ~anc~

In 1992, two members of the mtern.ationaI Society for Krishna Conseiousncss~ Inc. sued
, Hillsborough Count"j' in federal court, chan~g the comtitutionaJity of Ord;"~n"'e 91-24.

Nelson ". Hillsborcu~ CljUntv. Case No. 92-1709-CIY. The federal comt upheld the
Ol""~~-c b«:auSc it foUl\d ~~~~~ ~- ~ ~c~ ~~c;ant goY~cnta1 intCIest of
.prat~ ~e PUblic safety and ellSUring the orderly flow of 1Zaffi.c by te~ding interactions
between individuals and motor vehicl~ an mads open to 1Iaffic. .. (Nelson v. Hillsbomugh
County. F"mal Ordcr).

Moreover. the federal court found th.e Ordinance DatIQwly tailored to This in~st. Finally.
the feder3J.coLUt found tba.t Ordinance 91-24 left open ampl~ alternative chamlels of
CQ"'"""1'ri~~O~ noting that the Ordinance does not restrict distribution to ~d solicitation
S:om p~tri2t1S. door-tc-door I;anvassing. tclcphD"nc solicitations or direct mail The federal
court also recognizcd that the Ordinance docs not apply to sa:-CCt3 in the City ofTamp~ and
S'I1"eetS closed to tt-amc.

Whca. cm ordi_n@.~c rcgularJes 6pcech in a rraditiana! publi~ forum, a court wollld !"MeW such
an ordinance uncler a strictlscrutiny Icvcl ofrevicw. To be upheld, the orrI1!!~!!~e woUld have
to be directed tD a comp~Iling govcmmcnt int~ and iIarrowlytailo red to address the
govemm~s interest. Shict SClUhnY is a VerJ high gtandatd ofrc-..iew~ ~d very few
o~~~n~es are found cons~tUtion.a! if subject to this level ofre~ew.3

Howevc, if an ordinance regulates speech in a fI'adilioua1public (glUm, but is contcnt-
n=utr41. the regu1atiou willi be upheld if it serves a sienifica:D.t iovernmcnt interest, is D2.II0wly
tailored. md allows for ample alternative chaxmels of eornmlmicadon. Ward v. Rock A~
Racism.. 491 U-S. 781, 791- (1989)(cites omitted..) An orrliDa.n~e is content neutral ifit does
notmakc distinctions bas~d OIl the content ofthc cxp~on. Bccausc OIUinancc 91-24 is a
complete bm with no distinctions based on the contcnt ofth~ cxprcssion"Ordinance 91-24
was found to be content ncu~ w~ it was challenged in federal court.

SPECIAL EXCEPTJO~

'Scc Scec:1al p~- mG. v. Comt~1' - 9"-3 F.S\lpp. 8S1. 854 (USDC Va. 1.9.96)r-ru. order 10 pass saicc
scrutiuy. tbc ~U1te 1mI.St"be aa;rfowly raiIorcd to .ddrcss a co~~g gavemmcnt m~t. As oar =ehc
~ few stablres can 'M1}uQJid this teSt.)

\ v::TYCTP.J\5YS'CA "tTY\(;;R.o UP S\P US t. 'k:ER. TR, \lot EM O\Z 660 a.} ~

~ ~ ~ -~---
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One of the requests the MDA made to the Board was to consider granting the MDA a ~ecial
exccption for a. temporary permit to a.11ow them to conduct a fImdrai~J\g opcra1ion.
OrdiIJance 91-24 docs not provide for special exceptions or ...axi~cs to an indi"idu.a1 gro~.
Any special cxception could be $Ubj~t to constitauonal cha.lltnges. A coun ma.y find such
cxccptions to De contenI-based, and thaefore raise the level of scrutiny afthe Ordinance to
"strict scrutiny-'" If the Qrrf~ce were interpreted to allow for such cxceptio:ns, the
OrdiDaJJce may also be in vio1aJ:ion. of the FJISt AmCll~t for ~lo\ViDg such excepno.D.S
with. £'anbridled discretion. .. or Vritb. no set stQdards. Mo~ver. such a special ex;ceprlon ma.y

~~~ ~~~~o~~e~~~~~_~9~c.~-~unco~tutioDA11egi.s~ative cIass~~~

AMEND?fIII:ENT TO ORDINANCE 91-1.4

Irime altci'nmve. the Muscular Dys~y Assoc:ia1ionbas-asked theCounryto amend
Ord;n2!l~e 91-24, to allow them to ccnduCt their fund drive- The Board could amend the
Ordinance m three wajlS.

F1l'St, the Board could remo.ve the probJ"bitioQ. of solicitatio.a. ~m the Ordinanc:e~ thus
allowing for all solicitation. However. as the pUlpOSC of the ordinance is tD promote publi.;
safety, the temoval of the prab1"biti.oIl. of solicitation wo~d not fImJJtt that purpose.

Secand" the Baard CClu1d amend the Or~ce to pravi& for an exempijon.. The Muscular
D)lSb:ophy Association has suggcstcd tWo poSS1cle a=m'po.ous (see 3%ta.chcd.) One would
provide an cxcmption far .sworn public safety offi~=rs-..[soliciting] contributions for a
charitable project otnciallYiadopted by fbcir bargaining agents." The other, similar,
e:xemption is for "a fircfigi:lter Qr a. voluntecr mfi.ghtcr ~aliciting donanQn5 far a charitablepro gram. » ..

Facially, suc;h cxemptiOn.'l appearta be based on the govemm=t"s significant mtcr~ in
tr'affic safety7 and not on the content of the speech. Howevcr~ my legislanve classification
that impinges upon the ex~isc of one's First AmCldmco;t rights mi.y be subject to strict
scrutiny.A. No case la,w dircctlyre'tlicws this proposcd lan~gc. HowevCl"I &s it is
1.m~ctin1tiona1 for the Co~ty to favor one kind of speech over another~ it may be
UtlcQnsrlNUonal for the County to delegate this ability to, 2. single gtOup, like public safety
offiecrs. That is. UDlcss aU :groups -ere able to 1.IS~ public safety officers or firefightetS to
solicit, suc:h an aemption may be seen as content based.

~ the Boa:rd could create a pmDittiDg PrcceS,56 'Which would require that m applicant met
cettain criteria for the issuincc of a permit. Suc;h a. petmitting prcccss would need to establish
clear criteria, as well as designate an cntity to receive and teview the applications, and issue

'S~l ProftmlS. htc. ,,- Cou.-ter,923 F,Supp. 8.51,855 (USDC ED. VL 1996).
4

'fCIYcrRJ'.5YSl.CA TT"t\O kO UP S\P U Bt.\KEP.'fR\\C EM~66D3.4~
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the p~ts. Any pCImitting or liccnsing schamc would have to be Written to enStIre that any
critetia fat the pemlit was COntent ncuEI'al aimed at a siinificanI govcmmcnt interest and
tlaIrowly t&ilared. In addition. a court would revi~ a licensing scheme to cnsurc that it
cont3incd~~able time limits 011. th~ dcci.rionmakcr~ andthat'it did not allow for
"'unbridled discretion" of the ~ision maker.'

Some ~quireme.nts wbich have been Imposed by other local govemmcnu iDcludc r:quUm&
msuzmce or a ~ rcq~~ ~J'QYc4.aa:ffic plan, IimitatianJ an the aae ofpaIticipmts.
md iequit=n=.ts of colored and refiective clothing. AgainJ each rel:JWr=maJI:ttIUSt be
'DaD'OwlytailorM to the significant goYCmmcnb.l imercst af1ra.ffic safety. FuxThCt'. ~y
r=quircm= whichallowcd for discretion OD thc issum.ce ofthc pCImit could ~~UDd to b:e
muncomcitation81 prior restraint.

As mentioned above. attzched is the safcty pracedur:s for the 'MDA ". fund raiscr. ~
procedw:es inc:1ude rcquircnmts that only swom safety officials participatc. ratticttons o:a.
age. r=quirements for ~cc;rjve v~ts, IequiIcm=.ts that coUectiQn$ take place d1uiD.g day1i&ht
hOUIS and. at mtcISccttons. and that fe'"ehiclcs with bamtcrs and lidlts be at all m=sections to
provide notice to vehicles. These req~ent5 are designed to promote safety dnring the
fImd raiser.

However. some cowts have found that solicitation in tb~ ~adway cannot be made safe. '

£QNCLUSION

In summazy, HiUsborough Co'DnI)' Ordinance 91-24 CUlI'ently prohibits solicitation
only CD county roads. and does not prohibit solicitation on roads loeated in the City af
Tampa,. or on state af' federal row. This Ordinance wu upheld in fedc:a1 ~urt in 1992
because it did not contain any exceptions, md it is tmlikdy that a court wou14 uphold the
granting of a special exception.

OPTIONS FOR THE MDA:
1. tbc MDA may co.!1duct the fUI!d raisq activities on roads]~ in tha City

ofTm1pa. and on sta.te and federal tOads in the CO'QDty.
2. The MDA may request a special ~cmption to Qrdi"'m'"'e 91-24 from the

Boud. 1bia option is Dot re:commcndcd- The Ordin~ docs not ccDtain any

s Amcri~ ~es ¥. PlneUas CaUMY. 32 F-Supp.Zd 1305. IJ2S..s CUSDC. MD. F1a. 1.9.98).

. ~ ~~~~~ ~o.e~v,~!_~~~~~~i~~~~~~,!~ ~ ?!~~rDD. ~U!~- 876 F.2d 494,498 (S.

Car. 1.989): ACORN~- ~ alPhoenbr.. 798 F~ 1250, 1270 (9 C"1l.1986).

\ICTY~YS'IC" ~ ~O UPS\P to '8 L.~" n.\J4!).( OQIdaI.2.
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3.

4.

pracedurc for g:ran6ng Go special cxo:upuon and tho grantiJ1g af a special
exemption would be. found unconstimtional.
The lormA may r~uest. thc Board to ~~d the Ordina:n~ to remove the
section which baIlS solititaiion. 'I1lj., optign is not realmmended W1lcss the
Board m~~- a &ding that thc proh1"'bitton on so1icitation no longer; furthers
the governmental intd'~t of public. safety.
The.:MDA may ~ucst the BoaId to amcad the Or&~~c to create a
permitting process. with requ.ircm~ nazrowly tailo:rcd to the sigl:lifi~ant
-gov=nment mta-est of public-safcty oncotmty roads; Thepea:citting proce.sa-
would have to be equally available to an groups, and could not be limited to
orJly c.hari1able orga.ni:zaIioDS- ~ Ord1JJancc could include several of the
safety requir=mcnts recommeQde~ by_the ~A. such asr~tions~nthe age
ofparticipant5. requir=m~ts for rc.flcctive vests, ~uircments for mmrancc
and that colleetioIlS take place during da~ligbt hoW'S and at iXI:t~ecd.ons. The
permi~ proc~ c:ould include rcquircments far soIl1e t)pe of safety training
for parncipantS. How~a. it is not rccommcnd~d to exempt only public safety
o:fficials .tt'am the prob1"bitio!lS in thc OrdiDomce, because this ma.y
uncons1itUtionally vest one group --:ith the ab11ity to choose who may
fimdraisa on county:roads. As there would be no w.y to ensurc that the public
safety officials did not choosc th= individual or groups they agree to sclicit for
on the basis of content. this ma.y be unconstimtiona1-

cc.: Emeline Acton" C()tJ:D.ty Attorney
James J. Port~, Chief, Assistant County Attorney
P~eJa. Bla.ck.b~ M~ D)'Strophy Association

"'CrY Crlt3\SYSlCA Tn'ICiROIJPS\PUB t.\URTR. ~ E."tOU ~O&.P~


